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Categories of Subsidies

The SCM Agreement creates two basic categories of subsidies: those that are prohibited, those
that are actionable (i.e., subject to challenge in the WTO or to countervailing measures). All

specific subsidies fall into one of these categories.

Prohibited subsidies two categories of subsidies are prohibited by Article 3 of the SCM
Agreement. The first category consists of subsidies contingent, in law or in fact, whether wholly
or as one of several conditions, on export performance (“export subsidies”). A detailed list of
export subsidies is annexed to the SCM Agreement. The second category consists of subsidies
contingent, whether solely or as one of several other conditions, upon the use of domestic over
imported goods (“local content subsidies”). These two categories of subsidies are prohibited
because they are designed to directly affect trade and thus are most likely to have adverse effects
on the interests of other Members.

The scope of these prohibitions is relatively narrow. Developed countries had already accepted
the prohibition on export subsidies under the Tokyo Round SCM Agreement, and local content
subsidies of the type prohibited by the SCM Agreement were already inconsistent with

Article IIT of the GATT 1947. What is most significant about the new Agreement in this area is
the extension of the obligations to developing country Members subject to specified transition
rules (see section below on special and differential treatment), as well as the creation in Article 4
of the SCM Agreement of a rapid (three-month) dispute settlement mechanism for complaints

regarding prohibited subsidies.

Actionable subsidies most subsidies, such as production subsidies, fall in the “actionable”
category. Actionable subsidies are not prohibited. However, they are subject to challenge, either
through multilateral dispute settlement or through countervailing action, in the event that they
cause adverse effects to the interests of another Member. There are three types of adverse effects.
First, there is injury to a domestic industry caused by subsidized imports in the territory of the
complaining Member. This is the sole basis for countervailing action. Second, there is serious
prejudice. Serious prejudice usually arises as a result of adverse effects (e.g., export
displacement) in the market of the subsidizing Member or in a third country market. Thus, unlike
injury, it can serve as the basis for a complaint related to harm to a Member's export interests.

Finally, there is nullification or impairment of benefits accruing under the GATT 1994.



Nullification or impairment arises most typically where the improved market access presumed to
flow from a bound tariff reduction is undercut by subsidization.

The creation of a system of multilateral remedies that allows Members to challenge subsidies
which give rise to adverse effects represents a major advance over the pre-WTO regime. The
difficulty, however, will remain the need in most cases for a complaining Member to
demonstrate the adverse trade effects arising from subsidization, a fact-intensive analysis that

panels may find difficult in some cases.

Agricultural subsidies Article 13 of the Agreement on Agriculture establishes, during the
implementation period specified in that Agreement (until 1 January 2003), special rules
regarding subsidies for agricultural products. Export subsidies which are in full conformity with
the Agriculture Agreement are not prohibited by the SCM Agreement, although they remain
countervail able. Domestic supports which are in full conformity with the Agriculture Agreement
are not actionable multilaterally, although they also may be subject to countervailing duties.
Finally, domestic supports within the “green box” of the Agriculture Agreement are not
actionable multilaterally nor are they subject to countervailing measures. After the
implementation period, the SCM Agreement shall apply to subsidies for agricultural products

subject to the provisions of the Agreement on Agriculture, as set forth in its Article 21.
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